
 AGENDA ITEM NO 6
 

BRISTOL CITY COUNCIL 
 

PUBLIC RIGHTS OF WAYS AND GREENS COMMITTEE 
 

Date  27 January 2014 
 
Report of: Service Director: Legal 
 
Title: Application for land described in the application as “Tackley 

Green (former Territorial Army land) “Grassland to the rear of 
(odd) numbers 1-33 Heyford Avenue. Around OS grid ref 
ST60707550” to be registered as a town and village green made 
under the Commons Act 2006 

 
Ward: Eastville  
 
Officer Presenting Report: Tom Dunsdon, Solicitor, Legal Services 
 
Contact Telephone Number: 0117 922 2546 
 
RECOMMENDATION 
 

Refuse the application to register Tackley Green (Grassland to the rear of 
(odd) numbers 1-33 Heyford Avenue) as a town or village green on the basis 
that the statutory test for registration has not been met. 
 
Summary 
 

This report relates to an application for land described in the application as 
“Tackley Green (former Territorial Army land) “Grassland to the rear of (odd) 
numbers 1-33 Heyford Avenue. Around OS grid ref ST60707550” to be 
registered as a town and village green made under the Commons Act 2006 
 
The significant issues in the report are: 
 

As set out in the report 
 
Policy 
 
1. There are no specific policy implications arising from this report. 
 
Consultation 
 



2. Internal 
 
Not applicable 

 
3. External 
 

Notices of the application was served upon interested parties, published 
in the Bristol Post and on the Council’s website, and posted on the 
application land. Notices were published in accordance with the 
Commons (Registration of Town or Village Greens) (Interim 
Arrangements) (England) Regulations 2007. 

 
Context  
 
4. The Council as registration authority has received an application to 

register land described in the application as “Tackley Green (former 
Territorial Army land) Grassland to the rear of (odd) numbers 1-33 
Heyford Avenue. Around OS grid ref ST60707550” as a town and village 
green made under the Commons Act 2006 dated 13 March 2013. 

 
5. The plan of the application land is set out in Appendix A to this Report.  In 

this Report the application land is referred to as ‘Tackley Green’. 
 

6. The Council, as landowner, objected to the registration. 
 
7. The basis of the Council’s objections is that the usage of the land by the 

public for “lawful sports and pastimes” has not been  ‘as of right’ as  
required by Section 15 (2) of the Commons Act 2006 in that  the land has 
been held by the Council as a public open space since October 1967, 
thereby giving rise to permissive use. 

 
8. An officer has now assessed the evidence. Attached as Appendix B. 
 
9. All applications are determined in accordance with the legal test set out in 

the Commons Act 2006. The Officer assessing the evidence has 
concluded that that the Applicants have not established the criteria 
required by Section 15 of the Commons Act  2006, as  Objector has been 
holding the application land as open space for the benefit of the public, 
and therefore the application should be refused in respect of the entire 
site.  

 
Proposal 
 
10. This Committee on behalf of the Council (as statutory Commons 

Registration Authority) has a statutory duty under the Commons Act 2006 



and the regulations made thereunder to determine objectively whether or 
not the land in question should be registered as a Town or Village Green 
within the meaning of the Act.  
 
 

11. Given the detailed and thorough assessment of the evidence which 
indicates that the statutory test has not been met officers recommend that 
the Committee refuse the application to register Tackley Green 
(Grassland to the rear of (odd) numbers 1-33 Heyford Avenue) as a town 
or village green on the basis that the statutory test for registration has not 
been met. 

 
Other Options Considered  

 
12. The other options considered: 

12.1 To refer the matter for an independent assessment. 
 

13. Whether or not an independent inspector needs to be appointed prior to 
determination, particularly where the Council is the landowner, is a matter 
for PROWG Committee.  
 

14. It is a matter for the Applicants to satisfy the Commons Registration 
Authority (CRA) that all the elements of the statutory test have been 
shown.  Based on the officer’s assessment of the evidence the Applicants 
have not satisfied that test. 
 

15. If the Committee decides not to follow the officer recommendation, it must 
have sufficient reason for reaching a conclusion different from that of the 
officers. 

 
Risk Assessment 
 
16. Whilst legal challenge in cases of this nature is the exception rather than 

the norm, it must be pointed out to members that there are, nonetheless, 
legal risks associated with this decision ie a challenge to the openness of 
the registration/assessment process.  
 

17. However the history relating to this land speaks for itself. 
 

 
Public Sector Equality Duties 
 
18. Before making a decision, section 149 Equality Act 2010 requires that 

each decision-maker considers the need to promote equality for persons 
with the following “protected characteristics”: age, disability, gender 
reassignment, pregnancy and maternity, race, religion or belief, sex, 
sexual orientation. Each decision-maker must, therefore, have due regard 



to the need to: 
 

i) Eliminate discrimination, harassment, victimisation and any other 
conduct prohibited under the Equality Act 2010. 

 
ii)  Advance equality of opportunity between persons who share a 

relevant protected characteristic and those who do not share it. This 
involves having due regard, in particular, to the need to -- 
 
- remove or minimise disadvantage suffered by persons who share 

a relevant protected characteristic; 
 
- take steps to meet the needs of persons who share a relevant 

protected characteristic that are different from the needs of people 
who do not share it (in relation to disabled people, this includes, in 
particular, steps to take account of disabled persons' disabilities); 

 
- encourage persons who share a protected characteristic to 

participate in public life or in any other activity in which participation 
by such persons is disproportionately low. 

 
iii) Foster good relations between persons who share a relevant 

protected characteristic and those who do not share it. This involves 
having due regard, in particular, to the need to – 

-  tackle prejudice; and 
-  promote understanding. 

 
Legal and Resources Implications 
 
Legal  

 
25 The City Council in its capacity as Commons Registration Authority 

has responsibility under the Commons Act 2006 to determine whether 
the land or a part thereof should be registered as a green. 

 
The Law 
26 Section 15 of the Commons Act 2006 enables any person to apply to a 

Commons Registration Authority (CRA) to register land as a town or 
village where it can be shown that: 

“A significant number of inhabitants of any locality, or any neighbour within the 
locality, having indulged as of right in law sports and past times on the land for 
a period of at least 20 years” 

 
27 In addition to the above, the application must meet the test under 

Section 15(2) of the Act ie. use of land has continued “as of right” until 
at least the date of the application. 



 
28 The applicant must establish that the land in question comes entirely 

within the definition of a town or village green, in Section 15(2) of the 
Act.  The Registration Authority must consider on the balance of 
probabilities whether or not the applicants have shown that: 

 
a significant number of inhabitants of the locality or neighbourhood indulged in 
lawful sports and pastimes as of right on the land for a period of at least 
twenty years; and they continue to do so at the time of the application. 

 
29. In its capacity as Registration Authority the City Council has to consider 

objectively and impartially all applications to register greens on their 
merits taking account of any objections and of any other relevant 
considerations.  Wholly irrelevant considerations must be left out.  

 
“As of right” 

 
30. User “as of right” means user without force, secrecy or permission (nec vi 

nec clam nec precario).  User as of right is sometimes referred to “as if by 
right” and must be contrasted with use “by right”.  

 
“By right” 
 
31. User “by right” means that users already have a statutory or other legal 

right to use the land for those purposes. Such users are not trespassers. 
Land is not used “as if right” for lawful sports and pastimes if user is by 
right. If land is held on trust for the purpose of recreational use and 
enjoyment by the general public or a section of the public including the 
users of the land it has been suggested (although not definitively decided) 
that the beneficiaries of the trust are entitled to use the land for sports and 
pastimes and cannot be regarded as trespassers. The case law is 
discussed by the inspector in her written advice. 

 
“Appropriation” 
 
32. Local authorities are creatures of statute.  They can only lawfully act for 

the purposes and in the ways that statute permits them to act.   
 
33. Local authorities have been given powers to appropriate, or re-allocate, 

land from one statutory purpose to another – see section 163 Local 
Government Act 1933. 

 
34. The current provisions are those found in section 122 Local Government 

Act 1972, as amended by the Local Government, Planning and Land Act 
1980.  The Act gives a local authority power to appropriate land that is no 
longer required for the purpose for which it was held immediately before 
the appropriation.  



Procedure 
 
 
31. The application has been made under Section 15(2) of the Act 2006.  The 

regulations that govern this procedure are the (Commons Registration of 
Town or Village Greens) Interim Arrangements (England) Regulations 
2007. The Growth and Infrastructure Act 2013 does not impact upon this 
application. 

 
32. The Committee has a written procedure which provides that where there 

is no significant conflict of evidence, or no significant objection, the case 
will be dealt with on the paperwork. The decision will be taken by the 
delegated officer or PROWG as appropriate. Whether or not an 
independent inspector needs to be appointed prior to determination, 
particularly where the Council is the landowner, is a matter for PROWG.  

 
Legal advice provided by: Anne Nugent, Legal Services. 
 
Financial  
 
33. Revenue 

In the event of any subsequent legal challenge any costs over and above 
those normally met from existing revenue budgets can be met from the 
central contingency. 

 
34. Capital 
 There are no policy implications arising from this report. 
 
Financial advice (Revenue) provided by: Tony Whitlock, Finance 
 
Land 
35 There are no policy implications arising from this report. 
 
 
Appendices 
 
Appendix A- Map of application land 
Appendix B– Assessment of Evidence  
 
Local Government (Access to Information) Act 1985 
Background Papers:  
 
The application papers/ statement of objections/ response are available at the 
City Hall, College Green. 
 



Section 15 Commons Act 2006  
 
Commons (Registration of Town or Village Greens) (Interim Arrangements) 
(England) Regulations 2007  
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ASSESSMENT OF EVIDENCE – Tackley Green – Town or Village Green Application 
 
The Application 
 

1. This application by Mrs Susan Flint, Mrs Ruth Gering and Mrs Ruth Sherbourne (The 
Applicants) made on 3 April 2013 and received on 8 April 2013 is to register land 
described in the application as “Tackley Green (former Territorial Army land) 
“Grassland to the rear of (odd) numbers 1-33 Heyford Avenue. Around OS grid ref 
ST60707550”(“the application land”) as a town or village green under Section 15(2) of 
the Commons Act  2006.   
 

2. The application is supported by 35 witness questionnaires which say that the land 
has been used by local people for recreational purposes for more than 20 years. 
 

3. In  the  Applicant’s ‘Justification For Application To Register The Land As A Town or 
Village Green’ They say: 

 
‘Tackley Green is a much loved piece of land, a conservation area, the Site of Nature 
Conservation Interest.  It has open vistas with shrubs and trees, daffodils, with flowers on the 
embankment along the side of the back lane to Heyford Avenue and wild flowers beneath 
the crab apple tree.  It is visited by birds and, occasionally, by deer. 

 
It provides light and fresh air to nearby houses, helping to dissipate the highly polluted air 
from traffic on nearby Muller Road. 

 
It enables local people, especially the less able and those who would find it difficult to 
ascend the steep slope on to Purdown proper, to enjoy exercise in the open air.  It forms a 
social meeting place for local users. 

 
The local residents wish to retain it for recreational use of themselves and particularly their 
children who enjoy a variety of informal games such as cricket and football and other 
activities.  It is a good place for them to play safely close to their homes and where they can 
easily be supervised by their parents.  It is used by a cycling club as a base for their rally. 

 
The area is of historic interest because of its World War II association with the Purdown gun 
site (Scheduled Ancient Monument No. 184).’ 

 
The application land   
 

4. The land in question is owned and maintained by Bristol City Council (the Objector).   
The land is part of land registered under Title Nos. GR21347 and part of title 
BL114423. 
 

5. According, to the Objector, the application land is divided into two areas (i) the part of 
the site which was purchased in 1938 and then leased to the Territorial Army (“the 
TA”) in 1949 with the freehold remaining with the Objector and  (ii)  the part of the site 
which was also part of the original purchase in 1938 but was subsequently sold to the 
Territorial Army in 1939 and then re-purchased by the Objector in 1967.  
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The Notice of Objection  
 

6. The Objector, in its capacity as landowner objected to the application by Notice of 
Objection dated 19 September 2013. 
 

7. The basis of the objections is that the usage of the land by the public for “lawful 
sports and pastimes” has not been  ‘as of right’ ie nec vi (not by force) nec clam ( not 
secretly) nec precario (not by permission ), as  required by Section 15 (2) of the 
Commons Act 2006 in that  the land has been held by the Council as a public open 
space since October 1967 and thereby giving rise to permissive use. 
 

8. The documentary evidence provided by the Council in relation to its statement is 
referred to as “Enclosure” and followed by the number of that enclosure.   
 

9. The grounds of the objections are as follows: 
 

(i) At a meeting on 8 June 1937 (Enclosure 6) the land was acquired as a public 
open space. 

 
(ii) On 1 December 1948 the land was leased by Bristol City Council to the 

Gloucestershire Territorial and Auxiliary Forces Association.  The lease was 
terminated on 31 October 1967.   

 
(iii) In 1939 the Minister of Health consented to the sale of the land to the 

Territorial Army and Air Force Association of the County of Gloucester for the 
use of open space (Enclosure 13). 

 
(iv) The decision to re-purchase and lease the land was considered at a meeting 

of the full Council on 13th July 1965.  
 

 (v)    On 31 October 1967 1.4  acres or thereabouts being part of the land 
comprised in title number GR21347 was transferred to Objector from the 
Ministry of Defence (Enclosure 15). By a Surrender of the same date the 
lease of the land was surrendered ( Enclosure 16).  

 
(vi) The garage adjoining (but outside the application site forecourt area within the 

application site) was surrendered on 31 October 1994 (Enclosure 19). 
 

10. It is the Objector’s argument that since 31 October 1967 all of the site, save for a very 
small proportion of it i.e. the forecourt and access lane, has been held by the Objector 
for public open space.   
 

11. The Objector has referred to the Open Spaces Act 1906 (the OSA). Section 9 of the 
OSA allows local authorities to purchase and manage land for the purpose of being 
used as public walks and pleasure grounds or a public open space.  Section 10 of the 
OSA allows open space is to be held and administered in trust to allow such land to be 
enjoyed by the public as an open space and for no other purpose. Where land is held 
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by a local authority under Section 10 the OSA, local people do have a right to use the 
land. In these circumstances use is ‘by right’ by virtue of a statutory right and  not ‘as 
of right’ . 

 
12. The Objector has relied on the case of R (Beresford) v Sunderland City Council 2004 1AC 

889 (Beresford).  The facts in that case were that the land in question was held by 
Sunderland City Council neither under the Open Spaces Act 1906 nor the Public 
Health Act 1875, but had been appropriated for the purpose of public open space. In 
that case Sunderland City Council argued that its use was by implied permission.   

 
13. In Beresford Lord Bingham set out the position as follows: “In this context it is plain that 

‘as of right’ does not require that the inhabitants should have a legal right since in this, as in 
other cases of prescription, the question is whether a party who lacks a legal right has 
acquired one by user for a stipulated period.” (at paragraph 3) “Such use (pursuant to a 
statutory right to do so) would be inconsistent with use as of right” (at paragraph 9). 
Although the discussion was obiter, the House of Lords gave strong guidance that 
user which is under a legal right is not user ‘as of right’ for the purposes. 

 
14. Whilst the Objection Notice makes refers to the OSA, I could find no direct reference 

to the application land being purchased or appropriated under the OSA.  However, a 
letter dated 5 January 1938 (Enclosure7) states that the land was to be ‘acquired under 
the provisions of Section 164 of Public Health Act 1875 as amended by later enactments’. 
This section as amended by the Section 44 Public Health Acts Amendment Act 1890, 
and by Schedule 14 paragraph 27 of Local Government Act 1972; gives a local 
authority power to acquire land or to provide recreation grounds, public walks, 
pleasure grounds and open spaces and to manage and control them. 

 
15. Where land is not held under a statutory trust in the strict sense, land can still be 

appropriated for the purpose of public recreation or open space. In Barkas v North 
Yorkshire County Council 2012 EWCA Civ 1373 (2013)1WLR l521(Barkas) the Court held 
that there is no practical distinction between land which is initially acquired for open 
space purposes and land which has been appropriated for open space purposes from 
some other use. In Barkas, where the land had been laid out and maintained as a 
recreation ground under s. 80 Housing Act 1936 or s. 12 Housing Act 1985, the public 
had a right to use it for recreational purposes and thus the public recreational, but use 
of such would not be ‘as of right’ for the purposes of the statutory definition. 

 
16. It therefore appears to be settled law that land appropriated for public recreation or as 

open space under an enactment other than the Open Spaces Act 1906 will also be 
used ‘by right’ and not ‘as of right’. If, as the Court said in Barkas, local inhabitants are 
indulging in lawful sports and pastimes on land ‘by right’ not ‘as of right’, the 
application to register that land as a town or village Green would fail.    

 
17. The Applicants in their Response to the Notice of Objections have argued that the 

Objector was ‘negating their trusteeship obligations’ by selling the land in 1938. If that 
was the case, they suggest, it would follow in the case of open space land that if a 
subsequent appropriation to an inconsistent purpose occurs, the land will no longer be 
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held for the public’s benefit as an open space and subsequent user will not 
necessarily be ‘by right’.  

 
18. However, the Applicants have offered, and I could find, no evidence of irregularity or 

that the subsequent appropriation was improperly carried out.  (i)The minutes of the 
full Council meeting of 8 June 1937 (Enclosure 6 p321 – no 3 – Public Open Space – 
Muller Road ) states that the Council intended to purchase  the land ‘as public open 
space’, and that  ‘ the land should be purchased to provide facilities for recreation and the 
playing of organised games’. (ii) The Minutes of the full Council meeting of 13 July 1965 ( 
‘Enclosure 14 - Part V – ‘The purchase and lease of Territorial Army Premises at 
Tackley Road  Eastville’ -paragraph 17- the Report of the Planning and Public Works 
Committee) to the full Council.  The Report stated that the land be purchased “for 
public open space purposes the freehold interest of approximately 1.4 acres of land at Tackley 
Road, Eastville”.  The full Council resolved that the Report be approved and adopted. 

 
19. Also in their Response, the Applicants refer to the fencing from before or during the 

Second World World was either non–existent or inadequate. One of the Applicants, 
Mrs Flint, has stated that there has been no restriction on access to all that land from 
at least 1991. However, if the access was ‘by right’, the fencing has no bearing on the 
assessment.   

 
20. I consider that the evidence shows the Objector has been holding the application land 

as open space for the benefit of the public. I therefore conclude that the application 
should be refused in respect of the entire site.   

 
21. My conclusion that the application land has been held for open spaces purposes is 

consistent with previous conclusions in reports reached by  independent Inspectors on other 
town or village green applications accepted by the PROWG Committee. These are re 
Bracey Drive -  the Report of Mr Philip Petchey dated 19 June 2012 and accepted on 
3 September 2012, and re Crow Lane – The Report of Mrs Annabel Graham- Paul 
dated 8 July 2013 and accepted on 14 October 2013. 
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